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Kt?4L-l%‘ORLD “BASEBALL” ,4RBITR.4TlOL\ USES THE SIMULTANEOUS EXCHANGE OF 
OFFERS;  SEQIIEN1‘IAI, OFFERS WOULD JMPROPERLY DISTORT THE PROCESS 

I I n  “haTeb3II . iii hili-ation cxli p m y  tenders a last. best ofter, and the arbitratoi 
niusl choose between [hose ofrers 

o This form of ai-hitralion 15 designed to force parties toward inore 
rcasonable posilions - an objective that is subverted 11‘ one party must go 
I‘ i ist and thc othei- may oppoinunistically tailor i t s  offcr in response. 

I T h e  Malor L c a p  Baseball (“MLB”) salary arbitration rules and the guidance 
pi-ovidch by the American Arbitr;ition Association (“AAA”) and Judicial 
Ai-bitration and Mcdiat ion Sei\;ices, Tnc (“JAMS”) on f inal otfer arbitration 
ui i i lor inl) call foi- ;L siniultLlneous cxchange of offcrs. 

cj The MLB Basic Agi.eeinent provides that “[tlhe Player and the Club shall 
exchange with each other in advance of the hearing single salary figures 
101 the coming season (which need not bc figures offered during the prior 
negorlationh) 
4 X A ’ s  D t a f t i i r ~  Ili,\pu/e R e . ~ / ~ l u ~ i o i l  C1uu.se.i - A Pructicul Guide provides 
th:it “Le]acli pai-ry i ha l l  whinit to the arbitrator and exchange with each 
olhcr in ad\aiice of thc hearing lheii- last. bes1 offers ’’’ 

o 

9 If [lie Coinnlission anticipates using AAA arbitration procedures to 
resolvc progi-amming pi-icing issues, 11 should be consistent and use 
all of thc procedures anticipated by A A A  

o The streamlined rules uscd by JAMS for baseball arbitration state “the 
Parties shall excharrge and provide to the Case Manager written proposals 
for the amount o f  money damages they would offer or  demand, as 
applicablc ’ r 3  

There is no provision j o r  sequential offers and counter-ojfers in any of 
these authoritative sourccs on “baseball” arbitration. 

o 

r Thc scholarly Iitcrarui-e on  his lype ofa i  bitration presumes a simultaneous 
excliange of otfers 

hl1.H 2003-?006 B a w  Ayecment. Art icle VI, Section F(6) (emphasib added) (available at 

u\  I I y m g  Loinlus yinig ~omIil~po1mlbp;ll inlbpa~rh~~ pdf) 
Secrion \/ I3 (emph,isir ‘idded) (avdJble ill 
M U  LI ddi  0 1  $inden? I ~~p’~JSPssid=l57?7&JSPsi~c=tipload\LTVESITE\Rule~~Procedure~~DR~G 
uiilr~\cl , ius~hiiok hrrnl#b.id>~li) 
Xule 28 (em}itia<i\ addcd) (3\nilalde .it wwujaiiih;ldl comlstieamliiied-ai bitration-iules- 
2003 :ihp#Rule?Sj 
Sre.  ’I:, A Fxniei and P Pecoiino, “Bargaining With lnfoirnatiue Otfeib An Analysis ofFinal- 
Ollei AI bitrJlim,” Joi i ini i l  o/ Lezul Siudies, Vol 77 at p 419 (June 1998j(it arbitration i b  

invnkcd. “[bloth bidb are made srmultaneously and become common knowledge” (emphasis 
addedi), R Gibbons. “Le:irning i n  Fquil ihiium Models ot Arbitration,” The Anie,-,ruii Ecoiioniic 
R C I . I ~ M .  V d  78 No 5 :II  p 898 (Dcc 19XX)(”The tiniing of final-offer aibilralion i h  ~s follows 
I‘ i rhi ,  ihc pdrties sirnulluncnusl? suhiiiil theii otfeib in [he arbitiator ’’ (emphasis added)) 



r Ifllie Commission we1.e to adopl a system based on sequential offers, i t  would 
chanze the pxtics'  inceiirivcs and dirtort the negotialion and arbitration 
processes 

o F I ~ I ,  sequcntial offers would give cable operatois greater incentive to 
initiate arbilralron in e i ~ ~  case rather than reach a negoliated agreement. 

A1 il minimum, the cable operator g s  a free look at News Carp ' s  
lasl best offei- M ithou~ fear of losing programming. 

9 

CI Second, sequential ofleis would skew the results IoWards cable operators. 
= Where iicllhcr party knows what the other is going to offer, both 

have thc incrntive to make Ihe most reasonable offer possible - 
that i s  the underlying rationale Tor baseball arbitra~ion 
Where [he cable operator knows what News Corp. has offered, i t  

LA i l l  bc ablc I O  act opportunistically by using News Corp 's offer - 
rather than an independent assessmcnt of fau market value - to 
determine 11s owii countei--offer. 

9 

o Result. rnoi-e frequenr regulalory intervention into commercial 
negt ia t ions  and increased transaction costs that ultimately will be passed 
on LO consumers 

r Ttiei-e is no reawn 10 place Xews Coip. at such a sharp disadvantage to incumbent 
a b l e  operaloi's 

o Once arbitration is initialed, any arguable leverage that News COT. has 
gained over the cable operator by acquiring an interest in DIRECTV is 
izrrllijied, as the relative conzmercial position of the parties is irrelevant 
to the arbitrator's determination of a fair market value for  the 
prograin ni ing. 
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(5) 7iiiicriihlr w i d  Dcii , ioi i  Subrni<<ion may be madc nr any 
iinie hetwecn I d n u q  5 ~ n d  lanuary 15 I n  the event the offer of the 
Club l ' i  I d i i c c d  0 1 1  01 suhxqi l rn t  IriJ;iiiuar) 1 5 ,  the Player's right to 
\ubinit Io :irhitrdtion shall he reinslaled for period of 7 days Arbi-  
m l io i i  licarins\ \hdll he Iield as soon as po<\ihle after submission 
d id ,  Io  r l ie exre i i t  pr:icucable, shall be iclieduled to be hcld from 
Febiuary I to k h u a i - y  2 0  The arbirration panel may render the 
deci?ion on the da) ut the hearing. and shall make cvei-y efforr to do  
\u not l a w  than 21 h o w  fd lowing  the close ot the lheaniig The 
xbitr,itiiin ~i;iiicI shall be liinited t o  aivardiiig o n l y  oiie or the orher 
(it the [MO liguiL'\ wbmitrcd There shall be no opinion There Thai1 
he n i l  i - e l c ~ w  oi the arhiti-aiion award by thearbitration panel except 
i o  rhe Club. th f  Player, the Association and the LRD The panel 
ih' i ir s h d  i i i i i i a l l !  iiil'uiin the Association and the LRD of the award 
o n l y  and iio1 hou t l ic p m c l  inembers \oted The panel chair shall 
disclose 10 the .4 \w~iar io i i  m d  the LRD rhe individiial votes ot tlie 
pmel meiiibets o n  cach M:wh 15 follou'ing the February hearings 
The p3nel c l id i i  cliiill insert tl ie figure aharded in paragraph 2 ot the 
iluplicnte IJnitorni Player‘\ Contracts delivered ai rhe healing and 
k d l  hii-w:if-d Ilixh ccipie., io lhe Officr of the Cuinrniisioner 

( ( I )  FoiJn i i i  ~ ! I / ~ I I I I M I O I ~  Thc Plaver  and [he  Club shall 
?.uchJiige \I iiii e;icIi o t l i t i  i i i  ;idvance of tlie hcariiiy single u l a r y  fig 
LIES for r l i ?  coniinr s e a o n  (which need i ioi he figures offered dur- 
iiig h e  prior nec'oti;iiions) and then shall submil such figures to the 
:irIiitrmon ipanel At the hexing,  the Player and Club shall deliver to 
ihc arhitr3lioii paiiel $1 Uiiiforin Playel's Contract executed in dupli- 
c ~ r c ,  complere exiept for die \al;iry figure to be inszrted in para- 
graph ?. Upon subini\sion ot the salary i\sue r o  arbitration by eithei 
h y c r  or Club. tlie P l a y  shall he rzgarded as a signed Player 
IiinIcss th? P l a y  wthdriiw's from iirbitration as provided in para- 
SiJph ( 5 )  .thuve) 

( 7 )  %lr i  I IO ! I  (4 4 r / ~ i i i o r o n  The Associakm and the LRD shall 
:innu:illy select i l i c  aibiLr3torT In  the even1 they are unable ro agree 
by J,muar! I iii aiiy !ear, they joinrly shall requcsl thar the Ameri- 
c m  ..\ibirr:itirrn As\oLi~cion fui~nish them l i s t>  of  prominent, profes- 
\ional ai~bitriilors IJpon receipt of such II~IS, t l ic arbitrators sllall be 
d x t e d  by aliei i i i l tc ly rir ikii ig iiaines from the l i s t )  All cases shall 



A A 4  ~ A I  h i t ra t ton ,  MeUlatlon and otI1c1- torms ot A l te t -na r i ve  Uspule KeSOlution ( A U K )  - . Yage I O t  LU 

Drafting Dispute Resolution Clauses - A Practical Guide 

In 1997, William K Slate II, presldent 01 the American Arbitration Association, formed the ''Dratlin! 
Resolution Clauses" Committee under the guidance 01 the AAAs general counsel Michael F H o d  
review the existing booklet and lo determine whether improvements could be made The committe 
consisling 01 James H Carter 01 Sullivan 8 Cromwell, chair, and members Winslow Christian, Da 
Freyer 01 Skadden, Arps, Slate, Meagher & Flom, Richard K Jeydel, senior vice president, gener; 
and secretary 01 Kanematsu USA Inc , Charles B Molineaux of Wickwlre Gavin and John H Wilk 
Donovan Leisure Newton & Irvine, contributed greatly lo  revising Ihls booklet 

The booklet 1s intended Io a s s ~ t  parties in dralling alternative dispule resolution (ADR) clauses 
in mind. and in addition to Ihe Suggested clauses, the commitlee compiled a checkllsl Of consider; 
the dralter, as well as examples oi supplemental language whlch go beyond the baslc clauses US 
benelit lrom Ihe commentary throughout Ihe text which helps 10 identify polnls of interest Partles 
queslions regarding drafting an AAA clause should conlact their local AAA otlice 
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4P.A - A r b i t i - a ~ i ~ n ,  Mcuiation and O t h e r  t o m s  ot Altcriialive Dispute Kesolution ( M K j  - .. Page 1 or I 

13 "Baseball" Arbitration 

"Baseball' arbitration IS a methodology used ~n many ddlerent contexls in addition to baseball players' salary disputes, and IS parlicularly efl 
when parties have a long term relationship The procedure involves each party submitting a number to the arbitralor(s) and serving the nun 
07 tier adversary on the understanding that. lollowing a hearmg, the arbltralorjs) wtll pick one of the submitled numbers. nothing else A kei 
!his a21)raCh ls Ihal there IS incentive lor a party lo submit a highly reasonable number, since this increases the likelihood that the arbitratc 
selecl that number In some instances. the process 01 submitting the numbers moves the parties so close together that the dispute IS Settlf 
a hearing Sample language providing lor "baseball" arbitration is set forth below 

BASEBALL 1 Each party shall submit to the arbitrator and exchanae with each other In advance of 
the hearing their 1 3 ~ 1 ,  best alters The arbitrator shall be limited to awarding only one 
or the other of the two figures submitted 

I l l t i ?  i / i+ LLU' x l i -  orziindex2 I ~sn?JSPssicl= I .5727~JSPsrc=u~Ioad\LIVESIT. \clausebook.htm 12/1/2003 
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for  any ac t  or omission in  connection w i th  any 
Arbi t rat ion conducted under these Rules, 
including bur not l imi ted to a recusal by the 
Arbitrator 

Rule 26. Fees 
( a i  Each Party shall pay its pro-rata share of 
J A M S  fees and expenses as set f o i t h  in  the 
JAMS fee schedule i n  effect at  the t ime of the 
commencement  of the Arbitration, unless the 
Parties agree o n  a different allocation of fees 
and expenses JAMS agreement to render 
services is jo int ly w i th  the Party and the 
attorney or other representative of t l ie  Party in 
the Arbi t rat ion 

(b) J A M S  requires that  the Parties deposit the 
fees and expenses for the Arbitration pr ior  to 
the Hearing and may preclude a Party that has 
failed to deposit its pro-rata or agreed-upon 
share of the fees and expenses f rom offering 
evidence o f  any affirmative claim at the Hear- 
ing J A M S  may waive the deposit requirement 
upon a showing of good cause 

( c i  The Parties are jo int ly and severally liable 
for  tlie payment of the fees and expenses of 
JAMS In the event that one Party has paid 
more than its share o f  the fees, the Arbitrator 
may award against any other Party any costs 
or fees that such Party owes w i th  respect to 
the Arbitration 

(d )  J A M S  may defer issuance of an Arbitration 
Award rendered b y  the Arbitrator if any and/or 
all outstanding invoices are no t  paid If J A M S  
declines t o  issue an Arbitration Award in  
accordance with this Rule, it shall not  be 
issued t o  any Party 

(e)  Entities whose interests are not adverse 
w i th  respect t o  the issues in  dispute shall be 
treated as a single Party for  purposes of 
JAMS'  assessment o f  fees JAMS shall  deter- 
mine whether the interests between entities 
are adverse for purpose of fees, considering 
such factors as whether the entities are repre- 
sented by the same attorney and whether the 
entities are presenting jo int  or separate posi- 
tions a t  the Arbitration 

Rule 27. Bracketed (or High-Low) 
Arbitration Option 

( a )  At  any t ime  before the issuance o f  the 
Arbitration Award, the Parties may agree, in 
writ ing, o n  m i n i m u m  and max imum amounts 
of damages that may be awarded o n  each 
claim or o n  all claims in the aggregate. The 
Parties shall prompt ly  not i fy the Case Man- 
ager, and provide t o  the Case Manager a copy 
of their wr i t ten agreement setting for th the 
agreed-upon m a x i m u m  and m i n i m u m  
amounts 

( b i  The Case Manager shall no t  in form the 
Arbitrator o f  the agreement t o  proceed wi th  
this opt ion or o f  the agreed-upon minimum 
and max imum levels wi thout  the consent of 
the Parties 

( c i  The Arbitrator shall render the Award in 
accordance w i th  Rule 19 

(d )  In the event that the Award o f  the Arbitra- 
tor  is in  between the agreed-upon m i n i m u m  
and max imum amounts, the Award shall 
become final as is In the event that the Award 
is below the agreed-upon m i n i m u m  amount, 
the final Award issued shall be corrected t o  
reflect the agreed-upon m i n i m u m  amount  In 
the event that the Award is above the agreed- 
upon max imum amount, the final Award 
issued shall be corrected to reflect the agreed- 
uuon m a x i m u m  amount  

Rule 28. Final Offer (or Baseball) 
Arbitration Option 

( a )  Upon agreement of the Parties to use the 
opt ion set for th in  th is  Rule, at least seven 17) 
calendar days before the Arbitration Hearing. 
the Parties shall exchange and provide t o  the 
Case Manager wr i t ten proposals for  the 
amount  of money damages they w o u l d  offer 
or demand, as applicable, and that they be- 
lieve t o  be appropriate based o n  the standard 
set for th in Rule 19 (b). The Case Manager 
shall prompt ly  provide a copy o f  the Parties' 
proposals t o  the Arbitrator, unless the Parties 
agree that they should no t  be provided t o  the 
Arbitrator. At  any t ime pr ior  t o  the close of the 
Arbitration Hearing, the Parties may  exchange 
revised wri t ten proposals or demands, which 



shall supersede all pr ior  proposals The re- 
vised wri t ten proposals shall be provided to 
tne Case Manager w h o  shall prompt ly provide 
them to the Arbitrator, unless the Parties agree 
otherwise 

(hi If the Arbitrator has  been informed of the 
wr i t ten proposals, in  rendering the Award the 
Arbitrator shall choose between the Parties' 
last proposals, selecting the proposal that the 
Arbitrator f inds most  reasonable and appropri- 
ate in  l ight of the standard set for th in Rule 
191b). This provis ion modif ies Rule 19if) in  that 
no written statement of reasons shall accom- 
pany the Award 

IC) If the Arbitrator has not been informed of 
the wr i t ten proposals, the Arbitrator shal l  
render the Award as i f  pursuant to Rule 19, 
except that the Award shall thereafter be 
corrected t o  conform to the closest o f  the last 
proposals, and the closest of the last proposals 
wi l l  become the Award. 

i d )  Other than as  provided herein, the provi  
sions of Rule 19 shall be applicable 
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